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STATEMENT OF THE | SSUE

The issue is whether Respondent Negele is entitled to a
coastal construction control line permt to construct a single-
famly residence seaward of the coastal construction control |ine
on Anna Maria |sl and.

PRELI M NARY STATEMENT

Respondent Negel e applied for a permt to build a single-
famly residence seaward of the coastal construction control Iine
on Anna Maria Island. Respondent Departnent of Environment al
Protection issued a tentative Final Order to grant the permt.
Petitioner filed a petition challenging the issuance of the
permt. Neither respondent raised the affirmative defense of
st andi ng.

At the hearing, Petitioner called three w tnesses and
offered into evidence three exhibits. Respondent Negele called
two witnesses and offered into evidence el even exhibits.
Respondent Department of Environnmental Protection called one
w tness and offered into evidence four exhibits. The parties
jointly offered into evidence two exhibits. Al exhibits were
adm tted.

The court reporter filed the Transcript on April 10, 2000.

FI NDI NGS OF FACT

1. Respondent Susan Negele (Applicant) owns Lot 10, Bl ock
35, of the First Addition to Anna Mari a Beach. Petiti oner owns

the legal interest in Lots 11 and 12 in the sanme block. Lot 11



is adjacent to, and |andward of, Lot 10, and Lot 12 is adjacent
to, and | andward of, Lot 11.

2. As platted in 1912, Lot 10 was separated fromthe Gl f
by 360 feet, consisting, fromlandward to seaward, of two 50-f oot
| ots, an unnaned 10-foot alley, a 100-foot |lot, a 50-foot-w de
road known as Gul f Boul evard, and about 100 feet of beach
(al though this feature does not contain a stated di stance and the
pl at map does not indicate the |ocation of the nean or seasonal
high water line). According to the plat, running perpendicul ar
to @Gulf Boul evard (and the shoreline) are El m Avenue and anot her
unnaned 10-foot alley. El m Avenue, which is 50-feet w de, runs
al ong the northwest property line of Lot 10, and the unnaned
all ey runs al ong the southeast property line of Lot 10.

3. Today, Lot 10 is the first platted feature | andward of
t he seasonal high water line of the Gulf of Mexico. The record
does not reveal whether the platted features seaward of Lot 10
were subnmerged at the tine of the original subdivision or, if
not, the process or processes that subnerged these three |ots,
all ey, road, and beach.

4. Notw thstanding the clear evidence of the plat map,
there is insufficient record evidence on which to base a finding
that the nmean or seasonal high water |line has mgrated | andward a
di stance of 360 feet in 88 years. The record is contradictory on

the issue of the stability of the beach seaward of Lot 10.



5. On the one hand, as noted below, two rock groins of
unknown age on either side of Lot 10 suggest an effort to deter
of fshore erosion, but the presence of these groins does not
support an inference of a dimnishing beach. The beach seaward
of Lot 10 is included in the Conprehensi ve Beach Managenent Pl an,
which is reserved for beaches that are subject to erosion, but
the record does not develop this point adequately.

6. On the other hand, also as noted bel ow, the anecdot al
evi dence suggests that the beach seaward of Lot 10 has been
stable, at least for the past two or three decades. A recent
survey, described bel ow, suggests rapid growh in the beach and
dune over the past 16 nonths. Even stronger evidence of the
stability of the beach seaward of Lot 10 is its exclusion from
the 30-year erosion projection. The record unfortunately does
not disclose the proximty of this line to Lot 10, which, if in
close proximty, would be inportant evidence of the condition of
a beach and frontal dune system

7. In sum the relative stability of the beach in the
vicinity of Lot 10 is unclear. However, the exclusion of Lot 10
fromthe 30-year erosion projection and the anecdotal evidence of
stability slightly outweigh the contrary evidence of instability.

8. Applicant's famly has owned Lot 10 for 50 years.
Oiginally, they occupied two buildings on Lot 10 that had once
served as Coast Guard barracks. At one point, Applicant's father

barged the houses up the Manatee River to his father's farmin



Pal metto. The record does not reveal whether another buil ding
was ever constructed on Lot 10.

9. From an engi neering standpoint, Lot 10 is a buil dable
lot. Applicant seeks the necessary permts to allow residential
construction, so as to raise the market value of Lot 10 prior to
its sale in order to liquidate this asset follow ng the death of
her surviving parent.

10. By application filed wth Respondent Departnent of
Envi ronmental Protection (DEP) on June 16, 1997, Applicant
requested a coastal construction control line (CCCL) permt to
construct a single-famly residence on Lot 10.

11. On June 30, 1999, DEP issued a Final Order tentatively
granting the permt, but authorizing the construction of a
structure with a footprint of only 352 square feet. Finding the
al l owabl e footprint insufficient, Applicant challenged the
tentative agency action in DOAH Case No. 99-3913. Finding even a
352-square-foot footprint objectionable, Petitioner also
chal l enged the tentative agency action in DOAH Case No. 99-3613.
The Adm nistrative Law Judge consolidated the two cases.

12. Agency action in cases of this type is necessarily
tentative because it is subject to adm nistrative chall enge,
whi ch, once resolved, allows final agency action to take pl ace.
However, the tentative agency action in this case is tentative in

anot her inportant respect.



13. DEP has approached the permtting decision in this case
through a bifurcated process. DEP has issued a Final O der
approving the proposed activity in concept, but has w thheld
issuing a Notice to Proceed, which is necessary before
construction may comrence. DEP has withheld issuing the Notice
to Proceed until it receives nore detailed plans for grading and
revegetating the dune and it determ nes that these plans
adequately address the protection of the beach and dune system

14. As noted below, the bifurcated permtting process
defers DEP' s exam nation of detailed grading and revegetation
plans until after its issuance of the Final Oder. DEP s expert
testified that DEP provides a point of entry to challenge final
orders, but not notices to proceed. (Tr., p. 174.) The expert
testified that DEP woul d provi de another point of entry
concerning the proposed activity, but only if DEP were to issue
anot her final order, such as for a "major nodification" of the
project (Tr., p. 174).

15. But nothing in the record suggests that DEP will be
i ssuing another final order followng it's receipt of the nore
detail ed gradi ng and revegetation plans, whose approval by DEP is
not subject to admnistrative chall enge (absent successf ul
judicial action to force DEP to provide another point of entry).
(The record does not reveal whether DEP woul d provi de Applicant
wi th another point of entry if DEP were to di sapprove the nore

detailed plans and decline to issue the Notice to Proceed.)



16. The absence of an agency-recogni zed point of entry to
chal Il enge the detail ed plans nmeans that the anal ysis necessary to
make the determ nations required by | aw concerning the inpacts of
t he proposed activities nmust be limted to the Permt, as it
presently exists, and these determ nations may not rely upon
addi tional protections that nmay be supplied by nore detailed
pl ans that are not yet in existence.

17. DEP and Applicant settled DOAH Case No. 99-3913 shortly
prior to the final hearing. The settlenent stipulation
i ncorporates a new site plan showi ng the proposed resi dence noved
| andward so that it is seven feet |andward of the vegetation
line, but setback only three feet fromthe northeast property
line (adjoining Lot 11) and five feet fromthe southeast property
line (adjoining the alley).

18. DEP approved the settlenment on or about March 17, 2000.
By |etter dated March 22, 2000, DEP' s counsel advised Applicant's
counsel that DEP woul d announce at the final hearing that "it
intends to issue the [Permt] . . . in accordance with the agreed
location in [the revised site plan] and all other applicable
conditions of the June 29, 1999, final order and June 30, 1999,
letter from[DEP] to Charles Rose."

19. The CCCL permt is dated June 29, 1999, and expires on
June 29, 2002. References to the "Permt" shall include the
subsequent nodifications that resulted in the settlenent of DOAH

Case No. 99-3913 and the nodifications descri bed bel ow.



Petitioner objected to all evidence and any express or inplied
amendnent of the pleadings at the final hearing to enconpass
subsequent Permt nodifications, but the Adm nistrative Law Judge
overrul ed these objections.

20. The Permt authorizes Respondent to conduct activities
in alocation that is seaward of the CCCL, but |andward of the
30-year erosion projection and the existing |line of construction
establi shed by major structures in the i medi ate area.

21. According to the survey dated Cctober 15, 1998, and
architect's plans dated Novenber 12, 1998, the residence to be
constructed would be an el evated two-story frame structure, over
a concrete pad, with a footprint of 952 square feet. The
proposed structure would be simlar in size and character to
other residences in the area. A registered architect has signed
and sealed all relevant construction plans.

22. For the purpose of this recommended order, the seaward
side of Lot 10 is its 110-foot side facing the southwest. This
sout hwest property line runs fromthe west corner to the south
corner of Lot 10. The north and east corners mark the 110-f oot
side of Lot 10 that abuts Lot 11; this is the northeast property
line. As already noted, the two 50-foot sides of Lot 10 abut EI m
Avenue and the unnanmed 10-foot all ey.

23. As it exists in the ground, El mAvenue is a strip of
pavenent 17 feet wde located in the mddle of the 50-foot w de

platted right-of-way. At present, the paved portion of El m



Avenue does not extend seaward of the m dpoint of Lot 11.
Appl i cant proposes the construction of a shell drive between the
El m Avenue right-of-way and the north corner of Lot 10, but this
proposed activity is not the subject of the present case.

24. The road right-of-way i medi ately adj acent to Lot 10
was occupi ed by a 60-foot wooden access wal kway extendi ng from
the end of the road seaward, between the rock groin and the
nort hwest line of Lot 10. However, this wal kway was renoved in
t he past couple of years.

25. At present, the rock groin parallel to the northwest
line of Lot 10 occupies the center of the road right-of-way,
extending from Lot 10's m dpoint, which is |andward of the
seasonal high water line, to a point seaward of nean sea | evel
Anot her rock groin runs fromthe unnanmed alley al ong the
sout heast line of Lot 10, also froma point just |andward of the
seasonal high water |line, and extends seaward of nean sea | evel.
Running parallel to the two 50-foot lot |lines of Lot 10 and
per pendi cular to the shoreline, these two rock groins may offer
sonme protection fromerosion by affecting sand traveling
of fshore, but do not otherw se directly offer any protection to
t he beach and dune system

26. As established by Applicant, [andward fromthe Gl f,
rel evant natural features are |ocated as follows. Mean sea
| evel, which is 0.00 feet National Geodetic Vertical Datum

(NGVD), is over 50 feet seaward of the west corner of Lot 10 and



over 100 feet seaward of the south corner of Lot 10. Mean high
water, which is 1.2 feet NG/D, is 35 feet seaward of the west
corner of Lot 10 and about 75 feet seaward the south corner of
Lot 10. Seasonal high water, which is 3.63 feet NGVD, is about
10 feet landward of the west corner of Lot 10 and about 25 feet
seaward of the south corner of Lot 10. About 15-20 square feet
of the relatively | ow west side of Lot 10 is subnerged at
seasonal hi gh water

27. In two respects, Petitioner's survey, which was dated
March 25, 2000, establishes that, at |east for the past 16
nmont hs, the beach and dune systemis flourishing, not eroding.

28. First, nean high water is now farther from Lot 10 than
it was in late 1998. 1In the intervening 16 nonths, the nmean high
water line has mgrated to a point 77 feet seaward of the west
corner of Lot 10--a distance of 37 feet in |less than one and one-
hal f years. During the sanme period, the nmean high water |ine has
mgrated from75 feet to 102 feet--a di stance of 27 feet--seaward
of the south corner of Lot 10.

29. Second, the newer survey reveals that the seven-foot
contour, which is shown on Applicant's survey as a snall area at
the m dpoint of the southeast |lot |ine, now extends across the
sout heastern two-thirds of the central portion of the lot. It is
difficult to estimate fromthe surveys, but the area of at |east
seven-foot el evation appears to be six or seven tines |larger than

it was 16 nonths ago, although a very snmall area of eight-foot



el evati on shown on Applicant's survey appears to have

di sappeared. Both surveys show that the six-foot contour |ine
roughly bisects Lot 10 diagonally fromthe north to the south
cor ners.

30. Evidence of beach stability supplied fromthe Mrch
2000 survey is reinforced by anecdotal testinony that the beach
at this location has been stable for at least 20 years. In
general, the beach at this location is not as dynam c as beaches
found el sewhere in Florida.

31. The CCCL is about 259 feet |andward of the north corner
of Lot 10 and about 222 feet |andward of the east corner of Lot
10. The CCCL is landward of Petitioner's Lots 11 and 12, as well
as the next two 50-foot wde lots and nearly the entirety of Gulf
Drive (Snapper Street on the plat) adjoining this bl ock.

32. According to Applicant's survey, the seaward toe of the
frontal dune runs roughly along the seaward si x-foot contour,
perhaps 10 feet seaward of this contour at the west corner and a
perhaps five feet |andward of this contour at the south corner.
The vegetation line runs 3-5 feet |andward of the surveyed
seaward toe of the dune. According to Applicant's survey, the
frontal dune continues over the | andward half of Lot 10,
excluding only a 10-square-foot area at the east corner and
extending well across the southeastern line of Lot 11, so as to

capture about one-fifth of that |ot.



33. However, the surveys do not support an independent
determ nation of the toes of the frontal dune or, thus, its
width. DEP s expert testified that the |landward toe of the dune
is probably | andward of the surveyed | ocation. Also, the scale
of the surveys did not facilitate analysis of subtle changes in
sl ope, which would be indicative of the toes of a |ow frontal
dune, such as is involved in this case. DEP' s expert opined that
a maxi mum el evati on of seven or eight feet NGVD neant, at this
general location, that the toes would probably be at the five-
foot contours. |If so, the seaward toe woul d be about 10-15 feet
seaward of its surveyed | ocation, and the | andward toe woul d be
at an undeterm ned | ocation |andward of Lot 10.

34. Several dynam c processes underlie the beach and
frontal dune system Perhaps nost obviously, plants rooted in a
dune capture sand and, thus, add to the size of a dune. The
absence of such plants facilitates a reduction in dune size.

35. The stability of a dune is also affected by the sl opes
of its seaward and | andward sides and the size of the grains of
sand constituting the dune. Wen restoring a dune, adherence to
hi storic slopes and el evati ons enhances the possibility of a
successful dune restoration. Deviation fromthese slopes and
el evations raises the risk of failure. The sane is true
regardi ng the size and characteristics of the grains of sand used

to restore a dune.



36. Another factor inportant in dune stability, as well as
upl and protection, is the continuity of the dune. A shorter
dune, in terns of its length running parallel to the shoreline,
is |less stable and obviously offers |ess |andward protection than
a | onger dune.

37. As originally proposed, Respondent's hone woul d occupy
the east corner of Lot 10. The southwest side of the residence
(facing the Gulf) would have been about one foot seaward of the
vegetation line and only one to two feet |andward of the surveyed
seaward toe of the frontal dune. The |andward side of the
resi dence woul d have been 10 feet seaward of the northeast side
of Lot 10. The proposed honme woul d have been setback 10 feet
fromthe northeast and sout heast property |ines.

38. Shortly prior to the comrencenent of the hearing,
Appl i cant nodified the proposed plans, and DEP nodified the
Permt. These changes would relocate the proposed residence so
that it was seven feet |andward of the vegetation |ine, but
setback only three feet fromthe northeast |line and five feet
fromthe southeast line. Despite its relocation |andward from
its original proposed |ocation, the entire residence would occupy
the frontal dune. Mre specifically, the residence would sit on
the seaward side of the frontal dune.

39. The Permt inposes a nunber of special conditions upon
the construction of Respondent's residence. Consistent with

DEP' s bifurcation of the permtting process in this case, these



speci al conditions prohibit the commencenent of construction
until Respondent submts plans and specifications "includ[ing] or
reflect[ing] the follow ng:"

1.1 Arevised site plan including the

di stances rel ative to coastal construction
control line to all the authorized structures
wi th dinmensions. The revised site plan shal
depict the dwelling relocated to wwthin 3
feet of the upland lot Iine and not exceedi ng
a distance of 244 feet seaward.

* * *

1.5 A revised grading plan depicting the
restored dune extending across the entire
parcel with a mninumcrest elevation of +7.0

feet (NGVD).

* * *
5. The fill material shall be obtained from
a source landward of the control |ine and

shal | consist of sand which is simlar to
that already on the site in both grain size
and coloration. This fill material shall be
free of construction debris, rocks, or other
foreign matter. A sanple of the sand shal
be provided to the staff representative
during the preconstruction conference.

6. Al permanent exterior lighting shall be
install ed and mai ntai ned as depicted in
approved lighting schematic. No additional
exterior lighting is authorized.

CAVEAT:

Due to potential adverse inpacts to the beach
and dune systemthat may result from
addi ti onal devel opment on the property, the
shore-parall el and seaward extent of the
permtted structures shall not be increased,
nor will any additional major structures be
permtted which would exceed the Iimts
established by the permtted construction
seaward of the coastal construction contro
I'ine.



40. The present proposed |ocation of the residence is not
| andward of a line running 244 feet seaward of the CCCL. Roughly
one-third of the proposed residence would be seaward of this
l[ine, which is set forth in the Permt.
41. Addressing the obvious conflict between the restriction
contained in Permt Paragraph 1.1 prohibiting any structure
seaward of a point 244 feet seaward of the CCCL and its approval
of the new |l ocation for the residence, DEP announced at the
hearing a new Permt Paragraph 1.1, which reads:
The revised site plan shall depict the
dwel ling relocated within three feet of the
upland lot Iine and not exceeding a distance
of 250 feet seaward of the CCCL on the
sout hwest corner and 255 feet seaward of the
CCCL on the northwest corner.

(Tr., pp. 119-20.)

42. The revised site plan clarifies that the reference to
"three feet" nmeans the three-foot setback on the northeast |ot
l'ine. The references to the sout hwest and northwest corners
are, respectively, to the southernnost corner, which, when used
with respect to Lot 10 in this recomended order, is described as
the south corner, and the westernnost corner, which, when used
with respect to Lot 10 in this recomended order, is described as
the west corner. (For ease of reference at the hearing, counsel,
the witnesses, and Adm nistrative Law Judge reoriented Lot 10 by
referring to the southwest lot line as the west lot |ine and

treating the Gulf, which is southwest of Lot 10, as though it

were due west of Lot 10.)



43. At present, Applicant has submtted no grading plans,
whi ch woul d address the seaward toe of the frontal dune after
construction. The landward toe is not on Applicant's property,
so Applicant wll not be able to change the slope of the |andward
side of the dune by adding sand to the portion of this dune not
contained within Lot 10.

44, As identified to this point, the Permt's requirenents
for dune restoration are sketchy, reliant upon nore detailed
grading plans that are not yet in existence. Permt Paragraph 5
adequately specifies the grain size. However, the Permt fails
to specify the slopes, leaving this crucial elenent of the dune
to the nore detail ed gradi ng pl ans.

45. Under the Permt, Applicant would be required to supply
a specified volune of sand to the site. This volunme was
calculated to be sufficient, based on Applicant's survey, to
raise the portion of the dune northwest of the seven-foot contour
to an el evation of seven feet NGV/D. However, if Petitioner's
survey is correct, nmuch less sand will be needed to raise the
el evation to seven feet NGV/D, so the "excess" sand will w den the
dune. This recommended order has credited both surveys, so
Applicant's survey provides the relevant details except for the
nore recent information supplied by Petitioner's survey
concerning the locations of the nean high water line and the

seven-f oot contour.



46. The w dening of the dune authorized by the Final O der
necessarily changes the dune's profile by extending the seaward
toe closer to the shoreline and probably changes the slope of the
seaward toe of the dune. Additionally, raising the elevation of
the dune in the northeastern portion of Lot 10 will dramatically
change its landward profile, given the fact that Applicant cannot
add sand to the large portion of the dune | andward of Lot 10.

47. The effects of these alterations of the dune profile
are entirely unknown to Applicant and DEP. Failing to perform
the prelimnary tasks of locating the existing dinensions of the
dune--in terns of its wdth (perpendicular to the shoreline) and
its length (parallel to the shoreline)-- Applicant and DEP | acked
t he baseline data upon which they could then anal yze the
construction and post-construction effects of placing Applicant's
residence atop this dune. The present stability of the beach and
dune system at Lot 10 does not dispense with the necessity of
such analysis in making the determ nations required by the
rel evant | aw.

48. Additionally, the Permt fails to address the
revegetation of the dune, again leaving this issue to nore
detail ed plans not yet in existence. Specifically, Applicant has
submtted no plans establishing a replanting schene with
specified species at specified distances, criteria by which to

measure the success of the revegetation process (e.g., X percent



coverage after one year), and a nonitoring and enforcenent
pr ogr am

49. Lastly, although the City of Anna Maria issued a letter
approvi ng of the proposed plans when Applicant proposed ten-foot
set backs, the Cty of Anna Maria has not had a chance to coment
upon the proposal of three- and five-foot setbacks. Land use
regul ations of the Gty of Anna Maria require greater setbacks
t han t hese.

50. As distinguished fromits treatnent of the dune profile
and vegetation, the Permt supplies anple assurances that the
proposed activities would be conducted in such a way as not to
di sturb nesting sea turtles, which, according to the record,
infrequently occupy this specific location. Permt provisions,
such as those scheduling construction and governi ng construction
and post-construction lighting, adequately address the relatively
sinple task of protecting this lightly used nesting habitat.

CONCLUSI ONS OF LAW

51. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1), Florida
Statutes. (Al references to Sections are to Florida Statutes.
All references to Rules are to the Florida Adm nistrative Code.)

52. As the party seeking a permt, Applicant bears the

burden of proving her entitlenment to the Permt. Departnment of

Transportation v. J. W C. Conpany, Inc., 396 So. 2d 778 (Fla

1st DCA 1981).



53.

54.
CCCL perm
i ncl udi ng:

55.

CCCL perm

Section 161.053(1)(a) provides in part:

The Legislature finds and decl ares that the
beaches in this state and the coastal barrier
dunes adj acent to such beaches, by their
nature, are subject to frequent and severe
fluctuations and represent one of the nost

val uabl e natural resources of Florida and
that it is in the public interest to preserve
and protect them from i nprudent construction
whi ch can jeopardi ze the stability of the
beach-dune system accel erate erosion,
provi de i nadequate protection to upland
structures, endanger adjacent properties, or
interfere with public beach access. In
furtherance of these findings, it is the
intent of the Legislature to provide that the
departnment establish coastal construction
control lines . . . to define that portion of
t he beach-dune system which is subject to
severe fluctuations based on a 100-year storm
surge . . .. Special siting and design

consi derations shall be necessary seaward of
establ i shed coastal construction control
lines to ensure the protection of the beach-
dune system proposed or existing structures,
and adj acent properties and the preservation
of public beach access.

Section 161.053(5)(a) provides that DEP nmay issue a

t "upon consideration of the facts and circunstances,

1. Adequate engineering data concerning
shoreline stability and stormtides related
to shoreline topography;

2. Design features of the proposed
structures or activities; and

3. Potential inpacts of the location of such
structures or activities, including potenti al
cunmul ative effects of any proposed structure
or activities upon such beach-dune system
whi ch, in the opinion of the departnent,
clearly justify such a permt.

Section 161.053(5)(b) provides that DEP nmay issue a

t if "a nunber of structures"” imedi ately contiguous or



adj acent to the subject property "have established a reasonably
continuous and uniformconstruction line closer to the line of
mean high water than the [CCCL]." However, this section states
that DEP "shall not contravene setback requirenents or zoning or
bui | di ng codes established by a county or nunicipality which are
equal to, or nore strict than, those requirenents provided
herein." DEP may still consider the facts and circunstances
listed in Section 161.053(5)(a) or the natural resources
protected by the CCCL | egislation.

56. Section 161.053(6)(b) prohibits the location of nearly
all types of structures seaward of the 30-year erosion
projection. However, Section 161.053(6)(c) allows an exception
for a single-famly dwelling on |and that was platted prior to
Cctober 1, 1985, and where the application of the prohibition
woul d preclude construction of a single-famly residence.
However, this exception still requires that the structure be
| ocated | andward of the frontal dune.

57. Section 161.053(21) authorizes DEP to pronulgate rules
related to activities seaward of the CCCL.

58. Rule 62B-33.005(1) states:

The beach and dune systemis an integral part
of the coastal system and represents one of

t he nost val uabl e natural resources in

Fl orida, providing protection to adjacent

upl and properties, recreational area and
habitat for wildlife. A coastal construction
control line is intended to define that
portion of the beach and dune systemwhich is

subj ect to severe fluctuations caused by a
one- hundr ed-year storm surge, storm waves, or



ot her forces such as wi nd, wave or water

| evel changes. These fluctuations are a
necessary part of the natural functioning of
the coastal system and are essential to post-
stormrecovery, long-termstability and the
preservation of the beach and dune system
However, inprudent human activities can
adversely interfere with these natura
processes and alter the integrity and
functioning of the beach and dune system

The control line . . . call[s] attention to

t he speci al hazards and inpacts associ at ed
with the use of such property, but do[es] not
preclude all devel opnment or alteration of
coastal property seaward of such |ines.

59. Rule 62B-33.005(2) provides that an applicant shal
provide DEP with "sufficient information pertaining to the
proposed project to show that any inpacts associated with the
construction have been m nim zed and that the construction wl|
not result in a significant adverse inpact."

60. Rule 62B-33.002(29)(b) provides that:

Significant Adverse Inpacts are adverse
i npacts of such magnitude that they may:
1. Alter the coastal system by:
a. Measurably affecting the existing
shorel i ne change rate;
b. Significantly interfering with its
ability to recover froma coastal storm
c. Disturbing topography or vegetation
such that the system becones unstable, or
suffers catastrophic failure; or
2. Cause a take, as defined in section
370.12(1), Florida Statutes, unless the take
is incidental pursuant to section
370.12(1)(f), Florida Statutes.

61. Rule 62B-33.005(3)(a) states that DEP shall deny any
application for an
activity which either individually or

cunmul atively would result in a significant
adverse inpact including potential cunulative



effects. |In assessing the cunul ative effects
of a proposed activity, the Departnent shal
consider the short-termand |ong-terminpacts
and the direct and indirect inpacts the
activity would cause in conbination with

exi sting structures in the area and any ot her
activities proposed with the sanme fixed
coastal cell

62. Rule 62B-33.005(3)(b) directs DEP to "[r]equire siting
and design criteria that m nimze adverse inpacts, and mtigation
of adverse or other inpacts."”

63. Rule 62B-33.005(4) provides that DEP shall issue a CCCL
if the applicant has shown that issuance is "clearly justified"
by denonstrating conpliance with all requirenments of Chapter 161
Part |, Florida Statutes, and the rul es under Chapter 62B-33.

The applicant must show, anong ot her things:

(a) The construction will not result in
removal or destruction of native vegetation
which will either destabilize a frontal
primary or significant dune or cause a
significant adverse inpact to the beach and
dune system due to increased erosion by w nd
or water;
(b) The construction will not result in
renmoval or disturbance of in situ sandy soils
of the beach and dune systemto such a degree
that a significant adverse inpact to the
beach and dune system would result from
ei ther reducing the existing ability of the
systemto resist erosion during a storm or
| onering existing | evels of storm protection
to upland properties and structures;

* * *

64. Rule 62B-33.005(6) provides:

Maj or structures shall be |ocated a
sufficient distance | andward of the beach and
frontal dune to permt natural shoreline
fluctuations, to preserve and protect beach
and dune systemstability and to all ow



natural recovery to occur followng storm
i nduced er osi on.

65. Rule 62B-33.005(7) states:

If in the imedi ate area a nunber of existing
maj or structures have established a
reasonably continuous and uniform
construction line and if the existing
structures have not been unduly affected by
erosi on, except where not allowed by the
requi renents of section 161.053(6), Florida
Statutes, and this Chapter, the Departnent
shall issue a permt for the construction of
a simlar structure up to that line, unless
such construction woul d be inconsistent with
sections (3), (4), (6) or (8) of this rule.

66. Rule 62B-33.008(1) requires persons seeking to build
seaward of the CCCL to obtain a CCCL permt fromDEP. Rule
62B-33.008(1)(d) requires that each application contain:
"Witten information, provided by the appropriate |ocal
government al agency having jurisdiction over the activity, that
the proposed activity, as submtted to the Bureau, does not
contravene | ocal setback requirenents, zoning or building codes,
and is consistent wwth the state approved Local Conprehensive
Pl an. "

67. Rule 62B-33.008(1)(f) requires copies of a topographic
survey fromfield survey work performed not nore than six nonths
prior to the date of the application.

68. Rule 62B-33.008(1)(j) requires copies of "detailed
final construction plans and specifications for all proposed

structures .



69. Rule 62B-33.008(4) authorizes an applicant to identify
whi ch of the requirenents in Rule 62B-33.008(1)(b), (f), (9),

(hy, (i), (j), (k), and (I) nmay be unnecessary to "ensure
protection to the beach and dune system. . .." DEP shall waive
any such requirenents that are unnecessary in the subject
appl i cation.

70. The Legislature established CCCLs "to define that
portion of the beach-dune systemwhich is subject to severe
fluctuations based on a 100-year stormsurge." Finding that the
beach and dune systemis "one of the nost val uabl e natural
resources in Florida," the Legislature created the CCCL
permtting process to "ensure the protection of the beach-dune
system proposed or existing structures, and adjacent properties
and the preservation of public beach access.”

71. Elaborating, DEP recognizes that that the "severe
fluctuations" characteristic of the | and seaward of the CCCL "are
a necessary part of the natural functioning of the coastal system
and are essential to post-stormrecovery, long-termstability and
the preservation of the beach and dune system"”

72. The | aw does not prohibit construction seaward of the
CCCL. By statute, DEP may issue a CCCL permt upon consideration
of the facts and circunstances, including consideration of
"adequat e" engi neering data concerning shoreline stability and
stormtides and the "potential inpacts of the |ocation of

structures or activities .



73. By statute, DEP has the discretion to issue a CCCL if
ot her contiguous structures have established a reasonably
conti nuous construction line closer to nean high water than would
otherwi se be permtted by the CCCL. However, DEP may not issue a
CCCL permt, if the proposed construction would violate |ocal
set back | aws, and DEP nmust still consider the relevant facts and
circunstances. Section 161.053(5)(b) effectively identifies a
factor in favor of a CCCL permt, not a safe harbor guaranteeing
a CCCL permt.

74. The rules spell out the requirenents inposed upon an
applicant for a CCCL. The applicant nust show that the
construction wll not result in a "significant adverse inpact"”
and that any inpacts have been "m nim zed" and "mtigat[ed]."

DEP shal |l consider cumul ative, as well as short- and |long-term
i npacts to rel evant natural resources.

75. Restating the statutory |anguage found at Section
161. 053(5)(a)3, the rules require the applicant to show that the
i ssuance of the CCCL permt is "clearly justified." This
| anguage does not change the typical standard of proof--i.e., a
preponderance of the evidence--but it does require that an
appl i cant show, by a preponderance of the evidence, that issuance
of the CCCL permt is clearly justified.

76. Anong the things that an applicant nust show is that
the i ssuance of the CCCL permt will not result in the renoval of

native vegetation that will destabilize a frontal dune or cause a



significant adverse inpact to the beach and dune system The
activity proposed by Applicant will destroy considerable native
vegetation presently occupying the frontal dune, but an adequate
revegetation plan--had there been one--could have satisfied this
requi renent.

77. Another thing that an applicant nust show is that the
construction wll not result in the renoval or disturbance of in
situ sandy soils of the beach and dune systemto such a degree
that a significant adverse inpact to the systemwould result, in
terms of the reduction of the systenis ability to reduce erosion
or the reduction of the systenis ability to offer protection to
upl and properties. The activity proposed by Applicant wll
considerably alter the natural profile of the frontal dune, but
an adequate gradi ng plan--had there been one--could have
satisfied this requirenment. Less clear is the ability of
Applicant to show that the permanent addition of a residence atop
the dune would not result in these adverse inpacts; in any event,
the record does not permt such a finding.

78. The rules also require a show ng that naj or structures
will be sufficiently "landward of the beach and frontal dune"” to
"permt natural shoreline fluctuations, to preserve and protect
beach and dune systemstability and to allow natural recovery to
occur follow ng storminduced erosion."”™ The proposed | ocation of
the residence is atop the seaward side of the frontal dune. Even

ignoring this serious fact, the record does not permt a finding



that the location of the residence will permt natural shoreline
fluctuations, preserve and protect the natural beach and dune
system and allow natural recovery follow ng storminduced

er osi on.

79. The rules also address the interplay of the reasonably
conti nuous construction line seaward of the CCCL and the ot her
provisions restricting activities seaward of the CCCL. Rule
62B- 33. 005(7) warns that the exception for a reasonably
conti nuous construction |line does not nean that construction may
be inconsistent with the above-described rules.

80. As appears to be the case with the statutes, under the
rul es, the exception for a reasonably continuous construction
line seaward of the CCCL appears to be a factor, perhaps even an
i nportant factor, to be weighed with respect to the other
enunerated factors. For the nost part, the rules identify
factors, anong other facts and circunstances, that DEP should
wei gh in determ ning whether to issue a CCCL permt.

81. The only rule that deviates fromthis pattern is Rule
62B- 33. 005(6), which does not identify a permtting factor, but,
by inplication, flatly prohibits permtting construction that is
not | andward of the frontal dune. The better reading of this
rule may be that it is a flat prohibition, but this recomended
order shall treat it as identifying nerely another permtting
factor, given that the resolution set forth below is not

dependent upon the reading of this rule as a flat prohibition.



82. For the reasons already stated, Applicant has failed to
prove by a preponderance of the evidence that the proposed
activity woul d satisfy the above-stated requirenents designed to
protect the beach and dune system The dynam cs of the beach and
dune system are adversely affected by the construction of a
residence atop the frontal dune, especially the seaward side of
the frontal dune.

83. DEP inplicitly concedes the inportance of nore-detailed
gradi ng and revegetation plans in assuring that the beach and
dune system suffers no significant adverse inpacts, but the
bi furcated permtting process does not relieve Applicant of the
necessity of providing the necessary assurances to obtain the a
CCCL permt. This show ng would be required even if DEP provided
substantially affected persons with a point of entry to chall enge
the notice to proceed; the absence of such an opportunity only
underscores the inportance of requiring these assurances prior to
any permtting of the proposed activity.

84. Additionally, DEP has inproperly issued the final order
prior to its receipt of a variance fromthe | ocal governnent for
the three- and five-foot setbacks.

RECOMVENDATI ON

It is
RECOMVENDED t hat the Departnent of Environnental Protection

enter a final order denying the application for a coastal



construction control line permt to construct a residence at
| ocation indicated at the hearing.
DONE AND ENTERED this 13th day of June, 2000, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 13th day of June, 2000.
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Kat hy Carter, Agency derk
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Mail Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Teri Donal dson, General Counse
Departnent of Environnental Protection
Mail Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Adam Mohammadbhoy

Har | | ee Porges

Post O fice Box 9320
Bradenton, Florida 34205

S.W Mbore

Bri gham Moor e

100 Wal | ace Avenue, Suite 310
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t he



Francine M Ff ol kes

Seni or Assi stant General Counsel
Departnent of Environnental Protection
Mail Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-9314

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order nust be filed with the agency that wl|
issue the final order in this case.



